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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: N. AKHTAR, Special Judge 

Date of Judgment: 14.03.2022 

Special (POCSO) No. 08 of 2019 

 

(Dhekiajuli PS FIR No.47 of 2013)  

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Ld. Special PP. 
 

ACCUSED: Asor Ali (A1) 
 

REPRESENTED BY: Mr. S. Khan, Learned Advocate. 
 

 
 
 

 
APPENDIX-13 

 
Date of Offence: 17.02.2013 

 

Date of FIR: 20.02.2013 
 

Date of Charge Sheet: 26.03.2013 
 

Date of Framing of Charge: 17.05.2019 
 

Date of commencement of evidence: 25.06.2019 
 

Date on which Judgment is reserved: 14.03.2022 
 

Date of Judgment: 14.03.2022 
 

Date of the Sentencing Order, if any: 14.03.2022 
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ACCUSED DETAILS 
 

 
 

APPENDIX-14 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 

PW1 Withheld (Mother of victim girl) Reported witness 

PW2 Withheld (Victim girl) Victim 

PW3 Musst. Hazera Khatoon Reported witness 

PW4 Musst. Sahura Khatoon Hostile witness 

PW5 Dr. J. Begum Medical Witness 

PW6 Md. S.U.Ahmed Police Witness 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

Rank of 

the 
Accused 

Name of 

Accused 

Date of 

Arrest 

Date 

Release 
on Bail 

Offences 

charged 
with 

Whether  

Acquitted 
or 

convicted 

Sentence 

Imposed 

Period of 

Detention 
Undergone 

during 

Trial for 
purpose of 

Sec. 428 
Cr.P.C. 

A1 Asor Ali 26.02.2013 05.06.2013 U/s 9/18 
read with 
Sec. 8 of 
POCSO 

Act 

Convicted  RI for 4 
years and 
fine of Rs. 
10,000/- 

ID of 
payment 
of fine, 

further RI 
for 3 

months 
U/s 8 of 
POCSO 

Act 

2 year 6 
months 18 

days 
(Including 

subsequent 
detention) 
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NIL NIL NIL 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 

 
A. Prosecution: 

 

Serial 
No. 

Exhibit Number Description 

1 Ext-1/PW1 FIR 

2 Ext-2/PW2 Statement U/s 164 CrPC 

3 Ext-3/PW5 Medical Report 

4 Ext-4/PW6 Sketch Map 

5 Ext-5/PW6 Chargesheet 

 
B. Defence: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
                                                                 

JUDGMENT 
 

1. Brief fact of the case is that on 17.02.2013 at about 10-30 am, the 

minor daughter of the informant went to a tea garden to cut grass 
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along with two of her friends and then the accused above-named 

suddenly appeared there and dragged her inside the tea garden. He 

made her lie on the ground and with an attempt to commit rape on her; 

the accused gagged her mouth and removed her wearing apparel. He 

then tried to remove his pant but the victim girl suddenly raised alarm 

and the chowkidar of the tea garden rushed to the spot whereupon the 

accused fled away. Hence, the FIR was lodged.   

2. Based on the said FIR, a case being Dhekiajuli PS Case No. 47/2013 

U/Sec. 354/376/509/506 of IPC was registered and investigated into 

and after completion of the investigation, chargesheet was submitted 

against the above-named accused person U/s 354/376/509/506 of IPC. 

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

The learned Magistrate had committed the case to the learned Court of 

Sessions whereupon the case was made over to the learned Court of 

Asst. Sessions Judge, Tezpur for trial. Charge was framed U/s 376/511 

IPC and the trial commenced. After conclusion of trial, when the case 

was fixed for argument, the learned Asst. Sessions Judge vide order 

22.04.2019 held that this case was required to be tried under the 

provisions of POCSO Act as the alleged victim was a child below 18 

years of age. The case record was accordingly sent back to the learned 

Sessions Judge whereupon the case was made over to the Special 

Judge, POCSO, Tezpur for trial. Then, a charge U/s 9/18 of the POCSO 

Act was framed by the learned Special Judge and the trial commenced 

de novo. It is also relevant to mention here that on 24.02.2022 an 

alternative charge was also framed U/s 8 of the POCSO Act. The 

prosecution has examined as many as 6 (Six) witnesses. The accused 

person was examined U/s 313 CrPC. Defence has not adduced any 

evidence. At the end of the trial, the argument advanced by the learned 

counsel for both the sides were heard at length.  
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                               POINT FOR DETERMINATION 

 Whether on the alleged day of the incident, the accused 

attempted to commit aggravated sexual assault on the minor 

daughter of the informant aged about 11 years and thereby 

committed an offence U/s 9/18 of the POCSO Act, 2012? 

 Whether on the aforesaid day, the accused committed sexual 

assault on the minor daughter of the informant and thereby 

committed an offence punishable U/s 8 of the POCSO Act, 

2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

4. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

5. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of the offences U/s 9/18 and also U/s 

8 of the POCSO Act. It would therefore, be pertinent to point out here 

that in the case of  BHUPEN KALITA VS STATE OF ASSAM, reported 

in 2020 (3) GLT 403 it was observed that in a case under POCSO Act, 

the prosecution is required to prove some foundational facts not beyond 

reasonable doubt but by preponderance of probability and once the 

foundational facts are proved by the prosecution, the presumption U/s 

29 of the POCSO Act gets triggered and it then becomes the duty of the 

defence to rebut the presumption so raised against him. It was also 

held that the defence can either adduce defence evidence or can 

discredit the prosecution witnesses by cross-examining them or it can 

also otherwise bring materials on record to show that the case of the 

prosecution is improbable. If the defence thus, succeeds in probabilizing 

the plea of the defence, the presumption U/s 29 of the Act stands 

rebutted. The relevant observations are as follows: 
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“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.” 

6. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below 12 years of age, and 

2) That the accused with sexual intent touched the vagina, penis, anus or 

breast of the child or made the child touch the vagina, penis, anus or 

breast of such person or any other person, or did any other act with 

sexual intent which involved physical contact without penetration. 

7. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me first of all, deal with the 

question of age of the victim girl. It is by now well settled that in order 

to determine the age of the victim in a case under POCSO Act, the court 

needs to follow the procedure prescribed under the Juvenile Justice 

(Care and Protection of Children) Act, 2015. Sec. 94 of the said act 

clearly prescribes the said procedure. It provides that the Birth 

Certificate issued by the School or Matriculation or equivalent Certificate 

has to be looked into in the first place. In absence of such certificates, 

Birth Certificate issued by a Corporation or Municipal Authority has to 

be looked into. It is further provided in Sec. 94 of the Act that in 

absence of all the aforesaid certificates, the court can look into an 

Ossification Test Report or any other Medical Test Report which is 

conducted for determination of the age. 
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8. Now, in the instant case, there is no birth certificate or school certificate 

produced by the prosecution for proving the age of the victim girl. The 

prosecution has relied on the medical evidence on record for proving 

the age of the victim. PW5 who is the medical officer who examined the 

victim girl has deposed that the age of the victim girl radiologically 

appears to be below 18 years and clinically appears to be 10-11 years. 

Since clinical determination of age is basically subjective, I am not 

inclined to rely on such determination but it is found that radiologically 

the age is opined to be below 18 years. PW5 has not been cross-

examined by the defence and so, the opinion as to age has remained 

unchallenged. I am therefore, of the view that the victim girl 

herein was a child below 18 years of age within the meaning of 

POCSO Act and the same stands established by the evidence on 

record. This point is accordingly answered.    

9. Let me now decide the next foundational fact which is of utmost 

importance and relevance. Before going further, it is important to point 

out here that this is a case where the victim girl was allegedly sexually 

assaulted by the accused while she was cutting grass inside a tea 

garden. Evidence on record clearly gives an impression that there is no 

eye witness to the said occurrence and so, the victim girl alone is the 

best witness to state as to what had exactly happened to her. PW1 who 

is the mother of the victim girl has stated in her evidence that on the 

alleged day of the occurrence, her daughter went to Tinkhoria Tea 

Estate to cut grass. Then the accused called her inside the tea garden 

on the plea that there are more grasses inside and by gagging her 

mouth, removed her wearing apparel. But her daughter raised screams 

and two chowkidars of the tea garden rescued her. Then, PW1 was 

informed about the occurrence by the chowkidars and other persons 

and she lodged the FIR which is Ext-1.  

10. PW3 is a witness who also went to the said tea garden to cut grass for 

cattle and then she heard the chowkidars shouting and enquiring about 
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the victim girl. PW3 came forward and saw the victim girl crying. Then 

PW3 was told that the accused tried to do foul act with the victim girl 

by removing her panty but she was rescued. PW4 has stated on the day 

of the occurrence, she also went to cut grass along with the victim girl 

and PW3. Then, suddenly the chowkidars started shouting and 

enquiring about the victim girl. PW4 saw the victim girl crying. The 

victim told that the accused held her. They brought the victim girl to 

her house. PW4 was however, declared hostile at this point and she 

was confronted with her previous statement to police.  

11. PW6 is the investigating officer who conducted investigation into the 

case and also visited the PO and prepared a sketch map which is Ext-4. 

The victim girl was also examined and other witnesses were also 

examined. The victim girl was also forwarded to the court for getting 

her statement recorded U/s 164 CrPC. Finally, he submitted 

chargesheet which is Ext-5. 

12. It is pertinent to point out here that in case of sexual assault the 

evidence of the victim girl is paramount importance. The law is well 

settled that conviction can be recorded on the basis of sole evidence of 

the victim girl alone provided such evidence appears to be cogent, 

convincing and reliable. It is also well settled in law that evidence of the 

victim in case of sexual assault even need not necessarily be 

corroborated by medical evidence. But it is also true at the same time 

that such evidence of the alleged victim girl must be scrutinized by the 

court carefully and with great circumspection. On such careful 

examination of the evidence of the alleged victim girl, if the same 

inspires confidence of the Court, there is no bar in law for relying on 

her evidence alone for the purpose of arriving at the conclusion 

regarding the guilt or otherwise of the accused. 

13. Now, coming to the evidence of PW2 who is the victim girl, it would be 

seen that she had stated in her evidence that the alleged incident took 
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place sometime in the year 2013. At that time, she was reading in 

Class-IV. On the day of the alleged incident, she went to Tinkhoria Tea 

Estate for cutting grass along with PW3 and another. She was cutting 

grass by the side of the road and the others were inside the garden. 

Then, the chowkidars and the accused came there and they consumed 

tobacco. Then, the chowkidars left. The accused told PW2 that there 

are more grasses inside the garden and proposed PW2 to go inside the 

garden and also told that he would cut grasses for her. PW2 went 

inside the garden and saw more grass. She started cutting the grass 

when the accused suddenly gagged her mouth and felled her on the 

ground. PW2 used to address the accused as “Mama” (Maternal Uncle). 

The accused then removed her panty and while the accused was trying 

to remove his own pant, PW2 started shouting which invited the 

attention of the chowkidars and they came running to the PO and 

apprehended the accused. The chowkidar namely Ajay lifted PW2. The 

accused was asked what he was doing and the accused offered some 

money to the chowkidars. Ajay took her to her aunts who were at a 

little distance. The aunts brought her home and PW2 narrated the 

incident to her mother. She had also stated that she gave her 

statement before the learned Magistrate which is Ext-2 and Ext-2 (1) 

and Ext-2 (2) are her signatures.  

14. In her cross-examination, PW2 has stated that the accused was the 

brother of one Sulema who was a resident of their village. On that day, 

she returned home with her aunts. The place where she was cutting 

grass was at a distance of ½ km walk from their house. She was 

cutting grass beside the road and the place cannot be seen from inside 

the garden. The accused did not see her aunts. She did not know the 

names of the chowkidars. She had also stated that she did not receive 

any injury when the accused gagged her mouth. When the accused 

felled her on the ground, she felt pain on her back. She had also stated 

that when she raised alarm, her aunts did not come but the chowkidars 
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came running. Her aunts were on the other side of the road inside the 

garden. She did not know whether her aunts noticed the accused there 

or not. Her mother returned home in the afternoon. She had forgotten 

what she told her mother. Her mother took her to Gaonburah who 

asked her mother to lodge the FIR. She denied that she did not state 

certain facts to the police which she had stated in the court and thus, 

certain omissions were intended to be brought on record as 

contradiction but none of such omissions were proved through PW6 

who is the investigating officer and so, the same remained unproved. 

This being the position, there is, plainly speaking, no contradictions in 

the evidence of PW2.  

15. It needs to be put on record that in this case, PW2 was subjected to a 

lengthy cross-examination but the credibility of her evidence could not 

be eroded by the defence. The learned defence counsel has argued that 

PW2 has given different versions at different stages and so, her 

evidence cannot be relied on. On perusal of the evidence of PW2, I do 

not find anything to show that PW2 has given different versions at 

different stages. No contradiction in her evidence could be proved by 

the defence. Moreover, her evidence also does not appear to be 

improbable. There is also nothing in the evidence on record to show 

that PW2 has developed her story from time to time. She has been very 

consistent in her deposition. It is also to be noted here that she vividly 

described the whole incident and her evidence also receives adequate 

corroboration from the other evidence on record.  

16. To begin with, I may point out here that the evidence of PW2 has 

received substantial corroboration from her own statement recorded 

U/s 164 CrPC which was recorded during investigation. Ext-2 is the said 

statement which goes as follows: 

“My age is 11 years. Last year, I was in Class-V. 

Presently, I do not go to school. The alleged occurrence 
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took place about 10 days back. At the time of the 

occurrence, I went to Tinkhoria Tea Estate to cut grass 

along with three women. While I was cutting grass alone, 

the accused Asor Ali gagged my mouth and felled me in a 

nearby ditch. Then, the accused removed my panty and 

also tried to remove his long pant but I started shouting. 

Then, two chowkidar of the garden came there and the 

accused ran away. The accused could not do anything 

more than what I have stated. I reported about the 

incident to my mother. After this incident, the accused 

met me and told me not to disclose about the incident to 

anybody and also told that he would buy me a cycle.”               

17. What is important to point out here is that PW2 has made almost 

similar statement in the court while giving her evidence. There is visibly 

no deviation as far as the core of the allegation is concerned. It is true 

that while giving evidence in the court, she has narrated the incident 

with some details and therefore, certain additions have been noted but 

these are merely introductory in nature and thus, cannot be considered 

to be a subsequent development. 

18. It is also to be noted here that the learned defence counsel has 

vehemently argued that all the witnesses examined in this case are 

related witnesses and no independent witness has been examined in 

this case and so, the prosecution case cannot be accepted for non-

examination of independent witnesses. It is further argued that the 

chowkidars who arrived at the PO immediately after the occurrence 

were not examined by the prosecution whereas they were very vital 

witnesses. It is further submitted that one of the material witnesses of 

the prosecution has turned hostile and has not supported the case of 

the prosecution. It is further submitted that the victim girl did not 

receive any injury though she was felled in a ditch which again shows 

that her evidence is also unworthy of credence. It is also argued that 
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there are more than one FIR lodged in this case and the initial FIR was 

suppressed by the prosecution and so, the prosecution case cannot be 

accepted as gospel truth. In support of his submission, the learned 

defence counsel has relied on the following decisions: 

 State of Arunachal Pradesh Vs Samail Baiju, (2010) 4 GLT 95, 

 Golbar Hussain Vs State of Assam, (2015) 11 SCC 242, 

 Dahari and Others Vs State of UP, (2012) 10 SCC 256. 

19. I have carefully considered the above decisions in the light of the 

arguments advanced. It would be seen at this stage that mere 

relationship is not a ground to discard the testimony of a witness. In 

the case of Dalip Singh Vs State of Punjab, reported in AIR 1953 

SC 364, the Hon’ble Apex Court had an occasion to observe as 

follows: 

“A witness is normally to be considered independent unless he 

or she springs from sources which are likely to be tainted and 

that usually means unless the witness has cause, such as 

enmity against the accused, to wish to implicate him falsely. 

Ordinarily, a close relative would be the last to screen the real 

culprit and falsely implicate an innocent person. It is true, 

when feelings run high and there is personal cause for enmity, 

that here is a tendency to drag in an innocent person against 

whom a witness has a grudge along with the guilty, but 

foundation must be laid for such a criticism and the mere fact 

of relationship far from being a foundation is often a sure 

guarantee of truth.” 

20. It would thus, be seen that mere relationship is no ground to reject the 

whole testimony of a witness on that count alone. Rather, a related 

witness is more unlikely to spare the real culprit and implicate an 

innocent person. Therefore, if false implication is alleged on the ground 

of enmity, a foundation has to be laid by the defence before such an 
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argument is canvassed. In the instant case, PW1 has stated in her 

cross-examination that the accused used to reside in the house of his 

maternal aunt namely Sulema Khatoon whose house was near to the 

house of PW1. Then, a suggestion was given to PW1 that she had 

falsely implicated the accused in this case as she had a land dispute 

with Sulema which was however, denied by PW1. It was thus, argued 

that this case was a result of a land dispute between Sulema and PW1. 

I have considered this aspect. No positive evidence could be laid by the 

defence to show that such a land dispute really existed. Moreover, a 

suggestion was merely put to PW1 which was also denied by her but 

nothing could be elicited from the mouth of any witness that such a 

land dispute really existed between PW1 and the aunt of the accused. 

Thus, I am of the view that the evidence of PW1 and all other witnesses 

cannot be rejected on the ground of any enmity pertaining to land 

dispute. Therefore, the defence argument on this count is bound to fail.    

21. It was further argued that the chowkidars who arrived at the PO 

immediately after the occurrence were not examined by the prosecution 

whereas they were very vital witnesses. This aspect has also been duly 

considered. It is true that PW2 has stated in her evidence that when 

she raised alarm, two chowkidars rushed to the spot and apprehended 

the accused. One chowkidar namely Ajay took her to her aunt. PW3 

also stated in her evidence that the chowkidars started shouting and 

enquiring about the victim girl and they also brought the victim to PW3 

who was also cutting grass at a little distance in the tea garden. Now, it 

was argued by the learned Special PP that the chowkidar namely Ajay 

was a witness in this case and he was also summoned to give evidence 

as a witness but report of summons returned with report that he had 

already expired. On perusal of the record, this position has emerged. 

Thus, the case of the prosecution cannot be viewed with suspicion for 

non-examination of this chowkidar namely Ajay Lohar.  
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22. It is true that there was another chowkidar along with Ajay Lohar but 

he was not examined by the prosecution as a witness. Now, it is true 

that non-examination of a witness who has seen the occurrence may be 

at times, fatal to the prosecution but it is also true at the same time 

that the court has to see the entire facts and nature of the evidence 

before holding that such non-examination is significant in the facts and 

circumstances of a given case. Non-examination of a witness would not, 

per se, render the prosecution case unbelievable.  Moreover, it is also 

settled that the prosecution is not bound to examine all the witnesses in 

a case. If the evidence adduced by the prosecution is otherwise reliable 

and inspire confidence of the court, the prosecution case cannot be 

discarded merely for the reason of non-examination of a particular 

witness. In the instant case, PW2 has very vividly narrated the whole 

incident in her evidence. There is no contradiction in her evidence. Her 

evidence is also supported by her previous statement recorded U/s 164 

CrPC which is already indicated above. Moreover, the evidence of PW2 

further receives corroboration from the evidence of PW1, PW3 and also 

PW4. Though PW3 and PW4 have not seen the actual occurrence, it is 

clear from their evidence that the chowkidars handed over the victim 

girl to them and told that she was attempted to be sexually assaulted 

by the accused. The victim was crying at that time which is also clear 

from the evidence of PW2 herself. Thus, there is no inconsistency in the 

evidence of the witnesses. In such a scenario, non-examination of a 

particular witness who might have also seen the occurrence, would not 

assume much importance. It is the quality of the evidence which is to 

be counted and not the number of witnesses who are examined and 

who are not examined.  

23. The learned defence counsel has further argued that one of the 

material witnesses of the prosecution has turned hostile and has not 

supported the case of the prosecution.  I have considered this aspect as 

well. It is settled in law that if the case of the prosecution is otherwise 
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well established by the evidence on record, the fact that some of the 

witnesses have turned hostile cannot destroy the case of the 

prosecution. It is also settled that the evidence of a hostile witness is 

not to be discarded in toto. If any part of the evidence of a hostile 

witness is supported by other evidence on record, it can well be acted 

upon by the court. In the instant case, though PW4 has turned hostile 

but she has clearly stated in her examination-in-chief that on the 

alleged day of the occurrence, she along with PW3 and PW2 went to 

Tinkhoria tea estate for cutting grass for cattle and then, the 

chowkidars of the tea estate started shouting and enquiring about the 

victim girl. PW4 then rose up and noticed the victim girl along with the 

chowkidars who was crying. When she went forward, the victim girl told 

her that the accused held her. Then, they brought the victim girl to her 

house. Thus, the fact that on the day of the alleged incident, PW2 went 

to cut grass in the tea estate and that the chowkidars handed her over 

to PW3 and PW4 and that the victim girl was crying and also that 

something happened with the accused are clearly established from the 

evidence of PW4 and also supported by the evidence of PW2 and PW3. 

Therefore, to the above extent, the evidence of PW4 can be acted upon 

though she turned hostile. 

24. The learned defence counsel has further argued that the victim girl did 

not receive any injury though she was allegedly felled into a ditch by 

the accused which again shows that her evidence is unworthy of 

credence. I have also considered this aspect. First of all, PW2 has 

nowhere in her evidence stated that she was felled into a ditch. Rather, 

she had stated that she was felled on the ground. Now, it is not always 

necessary that one has to sustain some visible injury marks whenever 

he or she is felled on the ground. At least, this cannot be a reason to 

discard the testimony of a victim of sexual assault when her evidence is 

otherwise, found to be consistent and trustworthy.  
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25. It was further argued that there are more than one FIR lodged in this 

case and the initial FIR was suppressed by the prosecution and so, the 

prosecution case cannot be accepted as gospel truth. In the face of the 

aforesaid argument, I have meticulously gone through the evidence on 

record. There is nothing in the evidence on record to show that two 

FIRs were lodged in this case and that the initial information was 

suppressed. PW1 clearly stated that she came to court and lodged a 

complaint in the court which was in fact, forwarded to police for 

registration of a case and investigation which is again clear from the 

evidence of PW6. PW6 has stated in his cross-examination that the 

complaint was forwarded from the Hon’ble Court. Thus, apparently 

there is nothing on record to show that any FIR was suppressed in this 

case.  

26. On perusal of the case laws relied on by the learned defence counsel, I 

have found that none of the decisions relied on, supports the argument 

of the learned defence counsel. In Dahari and Others Vs State of 

UP (Supra), the Hon’ble Apex Court had reiterated the legal 

position that the evidence of closely related witnesses is required to be 

carefully scrutinized and appreciated before any conclusion is made to 

rest upon it. In the case of State of Arunachal Pradesh Vs Samail 

Baiju, (Supra), relied on the learned defence counsel, the Hon’ble 

Gauhati High Court had again reiterated the legal position that an 

accused charged with crime of rape can be convicted solely on the basis 

of evidence of the prosecutrix without looking for corroboration either 

medical or ocular, provided the evidence of the prosecutrix is cogent, 

reliable and trustworthy gaining the confidence of the court. Moreover, 

in another case relied on by the learned defence counsel (Golbar 

Hussain Vs State of Assam), the Hon’ble Apex Court had 

observed that it is the quality of the witness that matters and not the 

quantity, when the related witness was examined and found credible. It 

was however, held in that case that the evidence of the related 
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witnesses was not found credible and so, examination of some 

independent witnesses was necessary and on that count, set aside the 

finding of conviction. However, in the present case, the scenario is 

different as the evidence of related witnesses has been found credible 

which is already discussed here-in-above and as such, the above 

decision is of no aid to the defence. 

27. It is relevant to point out here that in the case of Bharwada 

Bhoginbhai Hirjibhai-Vs-State of Gujarat, reported in AIR 1983 

SC 753, the Hon’ble Supreme Court had an occasion to observe 

thus: 

“In the Indian setting, refusal to act on the testimony of a 

victim of sexual assault in the absence of corroboration as 

a rule, is adding insult to injury. Why should the evidence 

of the girl or the woman who complains of rape or sexual 

molestation be viewed with the aid of spectacles fitted 

with lenses tinged with doubt, disbelief or suspicion? To 

do so is to justify the charge of male chauvinism in a male 

dominated society. We must analyze the argument in 

support of the need for corroboration and subject it to 

relentless and remorseless cross-examination. And we 

must do so with a logical, and not an opinioned eye in the 

light of probabilities with our feet firmly planted on the 

soil of India and with our eyes focused on the Indian 

horizon. We must not be swept off the feet by the 

approach made in the Western World which has its own 

social milieu, its own social mores, its own permissive 

values, and its own code of life. Corroboration may be 

considered essential to establish a sexual offence in the 

backdrop of the social ecology of the Western World. It is 

wholly unnecessary to import the said concept on a turn-

key basis and to transplate it on the Indian soil regardless 
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of the altogether different atmosphere, attitudes, mores, 

responses of the Indian Society, and its profile. The 

identities of the two worlds are different.” 

28. In the case of State of Punjab Vs Gurmit Singh and others, 

reported in 1996 Cri.L.J. 1728, the Hon’ble Apex Court made the 

following observations: 

“The courts should examine the broader 

probabilities of a case and not get swayed by 

minor contradictions or insignificant discrepancies 

in the statement of the prosecutrix, which are not 

of a fatal nature, to throw out an otherwise 

reliable prosecution case. If evidence of the 

prosecutrix inspires confidence, it must be relied 

upon without seeking corroboration of her 

statement in material particulars.” 

29. Yet, in another case reported in 2012 CrLJ 693 (Mohd. Imran Khan 

Vs State Govt. of NCT of Delhi), it was further observed by the 

Hon’ble Apex Court as follows: 

“It is a trite law that a woman, who is the victim of sexual 

assault, is not an accomplice to the crime but is a victim 

of another person's lust. The prosecutrix stands at a 

higher pedestal than an injured witness as she suffers 

from emotional injury. Therefore, her evidence need not 

be tested with the same amount of suspicion as that of an 

accomplice.”     

30. Now, in the instant case, it would be seen that the victim girl has clearly 

stated the entire occurrence and her evidence has been partially 

supported by the evidence of PW1, PW3 and PW4. Moreover, her 

evidence has also received corroboration from her own statement 
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recorded U/s 164 CrPC. There is no contradiction and inconsistency in 

her evidence and her evidence has clearly appeared to have inspired 

the confidence of the court.  

31. It is important to mention here that in the instant case, charges have 

been framed U/s 9/18 of the POCSO Act and an alternative charge was 

also framed U/s 8 of the POCSO Act. The evidence on record reveals 

that as per medical evidence, the victim girl is opined to be below 18 

years of age at the time of examination. This opinion was given on the 

basis of radiological examination. Thus, though the victim can be held 

to be a child on the face of the aforesaid medical evidence, it is difficult 

to hold that she was below 12 years of age at the time of commission 

of the alleged offence. Thus, I am of the view that though the victim is 

held to be a child below 18 years of age but she cannot be said to be a 

child below 12 years of age. Thus, the position being so, there is 

apparently no question of commission of any offence of aggravated 

sexual assault by the accused. Moreover, it is notable that PW2 has 

clearly stated in her evidence that the accused gagged her mouth and 

felled her on the ground and removed her panty. Then, the accused 

tried to remove his pant while PW2 raised alarm and the chowkidars 

came to her rescue. This being the position clearly discernible from the 

evidence on record, it is clearly noticeable that the accused had 

“established physical contact” with PW2 as “he gagged her mouth and 

also removed her panty”. This act of the accused further shows that he 

must have done so with “sexual intent” as apparently there can be no 

other reason for him to do so. Thus, his act squarely comes within the 

purview of the definition of sexual assault as in Sec. 7 of the POCSO 

Act. Thus, it is further clear that the accused did not commit any 

offence of attempt; rather he manifestly committed the offence of 

sexual assault as defined in Sec. 7 of the POCSO Act. 

32. Thus, from the aforesaid discussions, it is apparent that the prosecution 

has been able to fully establish the second foundational fact as 
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indicated above by adducing sufficient evidence. On the other hand, the 

defence has failed to rebut the presumption raised U/s 29 of the POCSO 

Act even by preponderance of probabilities showing thereby that the 

story projected by the prosecution is highly improbable. Therefore, in 

the light of the evidence adduced by the prosecution together with the 

presumption raised U/s 29 of the POCSO Act, it must be held that the 

prosecution has been able to prove the case against the accused 

beyond all reasonable doubts. This point is accordingly answered.    

33. In the result and for the discussions made hereinabove, I am of 

the firm view that the prosecution has succeeded in proving the charge 

U/s 8 of the POCSO Act against the accused beyond all reasonable 

doubts. The accused is hence, found guilty of the offence U/s 8 

of the POCSO Act and convicted accordingly. The other charge 

U/s 9/18 of the POCSO Act becomes redundant for the discussions 

already made hereinabove.   

34. I have reassessed the facts and evidence to see as to whether the 

benefit of the provisions of Probation of Offenders Act, 1958 or that of 

Sec. 360 of the CrPC can be extended to the accused. It would be seen that 

the accused took the advantage of the loneliness of the victim child inside the 

Tea Garden while she went to cut grass and tried to gratify his lust by sexually 

molesting her. The evidence further shows that the accused was known to the 

victim who addressed him as “Mama” (Maternal Uncle). The victim girl 

therefore, reposed confidence on him while she went inside the Tea Garden 

on the saying of the accused that there are more grasses inside the Garden 

being quite ignorant of the fact that the accused in fact, was trying to make 

her a prey of his lustful desire. This act of the accused is highly reprehensible 

and does not deserve any leniency. I am therefore, not inclined to extend the 

benefit of the provisions of Probation of Offenders Act, 1958 or that of 

Sec. 360 of the CrPC to the accused.      
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35. HEARING ON QUESTION OF SENTENCE:  

Sec. 235 (2) of the CrPC is a mandatory provision of law. The court is required 

to hear the accused on the question of sentence. I have accordingly heard the 

accused person. He has stated that he is a married man having wife and five 

girl children. He has also stated that his entire family is dependent on his 

earning and so, he prayed for leniency in the matter of imposition of sentence.  

36. Having so heard and on conviction as aforesaid, the accused is sentenced to 

suffer RI for 4 (Four) years and to pay a fine of Rs. 10,000/- (Ten 

thousand) and in default of payment of fine, to suffer further RI for 3 

(Three) months u/s 8 of the POCSO Act, 2012.  

37. The period of detention already undergone by the accused person shall be set 

off.   

38. A recommendation is also made to the District Legal Services Authority, 

Tezpur for considering payment of compensation to the victim U/s 357-A of 

the CrPC.   

39. Let a free copy of this judgment be forthwith furnished to the accused person. 

40. Forward a copy of this judgment to the District Magistrate in compliance of 

Sec.365 CrPC. 

  Given under my hand and seal of this court on the 14th day of 

March/2022. 

Typed and Corrected by me:                  

                                                                    Addl. Sessions Judge, 
                                                                    Sonitpur:: Tezpur. 

 
 
                                                                      


